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B\ the Coiiiniissioii Comiiiissioner Copps dissciitiiig and issuing a slatcnicnt 

1. INTRODUCTION 

I. Before the Coiiiniissioii arc ~ l i c  iiiotions of Consmiier Federallon or  America. er a/. 
(‘CFA’‘) and EarthLiik, lnc. (“EartliLink”) (cacli a “Motion-. and togcthcr the “MolioiisC), urging lhc 
Coinmission to coiiipcl Coincast Corporation (‘Coincast’.) and AT&T Corp. (“AT&T”) (collectively, l l ie  
“Applicanls”) to file cerlain docuinents 111 h i s  proceeding, and otlicr relief. For lhc reasons set forth 
bclow, \vc dcny the Molions. To the extent that EarlhLink-s Mol io l l  rcquests documcnts that have alscady 
been t i led by the Applicants. \vc dismiss its Molioli as  moot. 

It. BACKGROUND 

2. ATKrT and Coincast liavc filed applications, pursuant to sections 214 and 310(d) or the 
Coiiiniunicalions Act. as anicndcd (thc “Act”). -17 U.S.C. 5 s  211 and 310, asking thc Federal 
Coininunicotions Commission (“Coniniissio~f’) lo approvc tlie lransfcr or  control or Ilccnscs and 
autliorimtioiis currently held or controllcd. dirccllq or indirectly; by rhcm 111 coiiiiection with thc proposed 
merger oTAT&T and Conicast. I 

’ On IFehruan 28. ZU02, tlic Ap]ilicniil% i i lcd ii I’tililic Ir i leresl Slatciiicnt and ossticiaicd ;iliplications li>r coiisciil lo 
l l ic h o n n l b r  or coi i t ro l  ( t i  ccrl i i i i i  I ~ c c i i s e i  arid iiu~linri/iltiiiiis. On various subsequent dutes~ UI) to  and including 
Miirch 26. 2002, the Applicants l i lcd addil imial. relatcd Iraiisl‘cr ofcmlrol  applicalims, re-hled certain applications, 
iind filed ~t~])pIcinci i l i l l  i nk~nnu i~ (~ i i  OI aniendnicnts IO lhc applicatioris to makc tlicni acccpl;iblc fljr llling 
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During tl ic pci idcnc~ or this proceeding. t l ie Applicants proposcd a nieaiis or iiisiilatiiig 
and ultiniatcl? divesting AT&T's iiitercsl 111 Time Warner Eiitcrtaiiimeiit, L.P. ("TWE") ' Arter filing ihc 
TWE Proposal. thc Applicaiits rcaclicd an agrccinein willi AOL  Tinic Warner. Inc. ("AOLTW"). io 
rcslructurc T W E  ( h e  "TWE Resiluctunng Agrccinenl").' 111 connection with the TWE Restruchiring 
Agrccnicnt. [ l ie Applicaiiis and AOLTW reached a -'lhree-year non-cxclusive agrccnicnr" under wliicli 
AOL broadband Internet acccss scrvicc would bc madc aiailablc on AT&T Comcast cable sys~ciiis (!lie 
'.AOL ISP Agrccmcnl").' l r  the proposcd iiierger has not closed by March I, 20113; and al l  ollicr 
coiiditioiis to closing the TWE rcstrucluring h a w  bccii mc l  or waived, AT&T and AOLTW h a w  agrccd 
to ciiter i i i lo an ISP agrccnieiil.   subs tan ti all^ idciitical to tlic AOL ISP Agreement, that would go\'erii llic 
provision o f  AOLTW's high-speed Intcmcl scn'ices 011 AT&T's cable systeins" (tlie AOL-AT&T ISP 
Agrccmciil'.) ' A cop! o f  Ihc TWE Rcs~ruc~tir i i ig Agreciiicnt was  filed will1 Ihe Commissioii oii August 
23. 2002 Tlic cxliibits ar,d ccrtaiii other docuiiiciils rckrcnccd iii the agreement (collccli\cly. llic 
"Exl i ib i ts~~).  including the AOL ISP Agrccniciil. were iiot tiled with TWE Rcslrucluring Agreenienl 

4 Upon initial r c \ ~ ~ c w  01' a prcss release concerning llic TWE Rcslructuring Agreenienl. 
Coniniission s ta f f  bclicvcd that l l i c  TWE Restructuring Agrccmcnt and some of the Exhibits might be 
rclcvanl to our analysis o f  thc Applicalion. We requested that thc Applicants filc thc docunieiils selling 
forlli t l ie TWE Restnicturiiig Agrccmcnt \\ itl i the Commission The Applicants filcd thc T W E  
Rcs~nicluriiig Agreeineiit, but asked that thc Coinmissioii review the Exhibits at DOJ to dctcrininc their 
rclcvancc beforc requiring filing of thc Exliibils at Ihc Conimissioii, because or the commercially 
scnsiljvc iiatiire of h e  Eshibi~s, mid because of t l ic Applicants' vicw that Ihc Exhibits wcrc no1 rclcvant. 
Bascd on a rc\.ic\b o f  the Exhibits a1 DOJ. llic staff concludcd that onl) ccrtain Exhibits \vcrc rclcvaiit to 
olir rc\'ic\r. because they would nlloa' the Coiiiinission to vcrify asscnioiis niadc by thc Applicniits in 
~ o i i i i e ~ t i o i i  \\I111 i l i c  TWE Proposal Thc Commissioii stall" agrccd l l ia l  t l ic rcinainiiig docuincuts, 
including the A O L  ISP Agreciiienl." were iiot rclcvanl to Ihc Conimissioii's ei'aluation of tlic Application. 
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Tlic staff rcqticsted lliat the Applicaiils tile Llie relevant Exhibits with the Commission, which they did on 
Septcrnbcr 13. 20112. Subscqueiitly. and iii respoiise 10 arguments raised by inovalits, Commission staff 
agoill rcviewcd the AOL ISP Agreement, as wcll  as ihe AOL-AT&T ISP Agreement, and concluded that 
neither agrcenicnl \\as rclcvaiit to Llic proposed l iccl ise transfer. 

. .  7 CFA and EnrthLinl, li led Motions urging Ihc Commission to: (a) compel the Applicants 
I O  f i le  sonie or a l l  of tlic Euliibits: (b) initinlc n pleading cyclc sccking comiiient on Ihe Erlnbiis. and ( e )  
stop l l ie iiifonnal 1x0-day re\'lew period for this procccdiiig pending reccipl o f rhe  Exhibits and i l i c  close 
or the proposed comnieiil cyc lc . '  111 support or lheir Motions, EarlliLiiik and CFA asserl lliat the 
Commission cannol complete the public interest analysis required by scctioiis 214 and 310 or tlic Act 
w lhout  rc\ic\ving. and considering public coninlent on. one or more ofthe EarthLiiA conkiids 
lhal l l ie Coiiiniission cannot evaluate tl ic TWE Rcslruchring Agreeiiicnl absent the Exliibils, because llic 
Exhibits could conlain prousions that conlrndict or mnlerially change the tcnns coiitaincd in [he 
ngreemcnt ilself" Moreover. EarlhLiiih asscrls lliat one ol'the Exhibits -- the AOL  ISP Agreement - is  
relcvnnl to issues Ihat the Commissioii considered in  a separatc license transrcr proceeding i i i voh ing 
.AOL and Time Wanicr. and it asscrls lhnt similar issues arc raised in his case."' CFA luges Ihe 
Commissioii 10 cornpcl the Applicaiils to f i l e  ihc AOL ISP Agreement, wilhout reference lo the other 
Exhibits 181 support of its Motion. CFA, citiiig press rcports, asscrls that; the A O L  ISP Agrccnicnt i s  
"highly rcslrictivc and euclusioiiaty" and nia) posc signiric'mt inipcdiments to broadband deployment. 
CFA nsserls tlial. l o  securc access to AT&T Coincast's cablc modem platlorrn, A O L  agrccd to "highly 
oiiprofitablc k rn is  ... providing proororihe rnergcd Timi's powcr IO doininatc the broadband i ~ i a r k c l . ~ ?  

1 1  

0. For the rcasoiis sel Torill below \vc dciiy I l ie CFA and EarthLiiih Motions. To llie c~tei i l  
Ilia1 ll ic EnrlliLink Moljoii reqtiests docunienls llirll h a w  iio\+' bceii l i lcd by Llie Applicants. n c  dismiss i l s  
Motion as moot. 

3 
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111.  DISCUSSION 

7. It i s  ~ncumbcnl upoli the Coininission 10 includc in l l ic public record doculncnis or 
evidence o l  decisional sigiiificanccd' 111 mosi cases, this obligation rcqulres that wc ~nake  antcccdelli 
determinations regarding which documents or oilicr evidencc will be mosl probative and rclcvant to ollr 
dccts~o~i-making. For euamplc, in license lransl'er cascs such as this, thc Department of Justice ("DOJ"), 
coiiducling 11s rcview pursuanl lo tlic Aniilrust Civil Proccss Act and Harl-Scon Rodino Antitrust 
Iiiiprovcmcnls Acl ("HSR-), may receive liundreds or thousands of boxes o f  documenis in  responsc to i l s  
general discoTcry requests. To avoid Iiaving io respond to similar broad discovery requests rrom t l i l s  
agency. applicanls normall) wil l  sign a l imiled waiver o€ thcir coifidentialiiy rights so that Commission 
staff ilia! rcview and deterniiiic ihc rclc\ance of inatcrial Glcd with DOJ." We arc 1101, Iio\vcver. obliged 
lo do so; nor do ail) substantivc righls alrach to any par(!: as a rcsull or this review As wc h a c  said 
pre\,ioiisly, M'C have "discrction to review or no1 rc\jiew HSR docutncnis bascd on the requirements o f  a 
particular case. l r  the Commission chooses io revicw HSR documents, i t  i s  under 110 obligation to 
disclosc siicli documen~s utiless we rely on tlicin in llie decision-making proccss."" 

X. Thc Comniission's a~1tIiori1y IO tisc iis adminisiralive discretion i n  determining which 
docuinciils and inalerials arc neccssary lo. or otherwise most relevant and probalivc lo, i l s  public iiilcrcst 
analysts IS  \\~cll-esiablislied. As l l ic D.C Circuit noted iii StlC ('nmmunicolfons Inc. 11. FCT.  " h c  
Comtiiissioii is  Fully capable ofdctcrmiiiti ig wliicli documents are relevant lo i l s  dccisioii-niakiiig. for 11s 

lo hold (hat llie Commission i s  bound to rcvicw c ~ p  document deemed relevant by the parties would be 
an unwarrantcd intnisioti into tlic agcticy's ability to conduct its owii business and would arm interested 
partics ~ i t h  a potent instrunlent for dela!y"l' Tlic D.C. Circuil also has obscrvcd that. "Soiiiconc i i i i i s t  
decide when enough dam i s  cnougli. In llic rirsl instance that decision must be made by the Comniissioii 
1101 by ( l ie Dcpartmcnl of Juslice or Ihe Fcdcral Trade Coniinission. 1101 by tlic partics lo the procccding. 
and iiot by thc courts.."' 

9. 111 l h i s  case, Coninissioti stam liavc reviewed certain HSR documents filed by tlic 
applicants \ v i t l i  DOJ, including l l ic AOL ISP Agrccmcni. and havc dctcrmincd tha l  llic AOL ISP 
Agrcemenl i s  not relevant lo our public iiitcrest analysis o f  this proposed license transfer. Based on Illis 
r w i c w  and dctcrniitiation. wc agrcc lliat the AOL ISP Agreement is not relevant lo our public iiilcrcst 
analysis.  
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IO. First. as the Applicants hnvc corrcclly stated. they me proposing to insulatc Llic TWE 
lnlcrest pursunnt to the snfeguuards and lrusl iiistruinents describcd in thc TWE Proposal. not pursuant to 
l l ic  T W E  Rcstriictiiniig Agrccment.'s The terms of thc TWE Rcsmicturing Agreement are tliercfore 
rclcwnt lo tlic nicrgcr only to llie extent ilia1 Ihcy contradict [he W E  Proposal; or otlicr~visc contain 
terms that liavc incrgcr-rclaicd cKccls The Conimission has evaluated whcthcr thc TWE Rcsuucturiiig 
Agreement will have merger-related effects by rcvicwing rhosc Exhibits tliat havc heen filed by tlic 
Applicants. and other slalemenls i i i  Ihc record. A Comcast officer has represented that the A O L  ISP 
Agrcemcnt .'in 110 way sup;rcedes or contradicts tl ic terms o f  the TWE Restructnring Agreemelit."" 
Morcovcr. in rcvicwing thc AOL I S P  Agrecnicnt. l l ie s l a f f  did iiot observe an? clause that contradictcd or 
aiiiended the T W E  Resuucluring Agrccmcnl. 

1 1 .  Sccoiid. our merger r e v i e u  IS limited to consideration o f  incrgcr-specific effects." Tlic 
AOL I S P  Agreemcnt is not contingent on the nierger. 111 the evcnt that thc merger with Conicast i s  not 
approvcd or consummaled. an  acccss agrccnicnt wi l l  bc entered into between AOL  and AT&T." Tlic 
Applicants havc certified in thc rccord that this agreement is  identical in all material respects to tlic 
agreeineiil in\,olving A T l t T  Comcast systems. except with rcgard to thc cities in which [hc agrccnmt 
w ~ l l  bc ~niplcmcntcd '? Our own slal'f rcvic\v or  tlic EKhihits confirms that thc only material d i fkrc i ice 
bctweeii the IWO agrccnicnts is  \ritli regard to ~ l i i c l i  syslcms wil l  be subject to thc agrcenient. Tlic onl) 
link between tl ic nicrgcr and the AOL ISP Agrceinciil i s  thal, i f the merger closcs; AOL wil l  h a w  acccss 
10 somc Conicast systems as wcll  as somc AT&T systems. Evcn (his connection i s  attcnuakd, l i o n e m ,  
bccnuse there is nolliii ig prcvcnting AOL froni ciitcriiig into ail [SP agrecnicnt with Comcasl i r l l i c  nlergcr 
I S  no1 consuiiinialcd. In shorl. bccause the AOL ISP Agrcclncnt survives rcgardless of wlietlicr the 
iiicrgcr I S  consuiumnted. wc do no1 bclicvc 11 i s  sufficiently iiicrgcr-specific to considcr in  our rcvicv 

12 Third. as par1 o f  our piiblic iiitcrest analysis. wc analy7,e the c fkc ts  o f  a proposcd iiicrger 
011 all product markets wil l i in our ,iurisdiction, including broadband I i i lerncl access ii1nrkets.2' Upon 
consideration ol'thc Motions, subscqucnl filings by Earthlink and CFA_ and tlie responsive plendiligs l i led 
b! l l ie  Applicanls, wc conclude t l i a l  wc can coinplcte this analysis without the A O L  ISP Agreement bcing 

3 
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placcd i n  tlic rccord 

13. CFA and EanhLiiiL iirgc 11s to require Applicanls to ciiter tlie AOL ISP Agrccmcnt into 
llic record so that we can dctcrminc (i) nliether i t  will reduce unaffiliated ISP access to ATBT Coincast's 
facilities.'< (ii) whether (lie leniis of llic ngrcclncnt denionstrate that h e  cable hidus0 plans to 'trcitt 
broadband likc a 'premium movic cliamicl' rather than an intcractivc communications n i ed~um," '~  and 
(iii) d i e t h e r  thc agreement demonstrates that AT&T Coincast will havc unfair bargaiiiing power ovcr 
ISPs '' First. a n  ATBT officer liar certified;" and the slaIT's revieiv has cotilinned. that the AOL ISP 
Agrccincnt is not cxclusivc. Morcovcr. llic first two o f  these assertions assume a regulatov context thal 
docs iiol exist. Although wc Iiavc pendttig proceedings that may affect the regulatory slatus of broadband 
offerings. wc have not yet established policies or  rules governing whether, and on what terms, utiaffiliatcd 
lSPs should havc acccss to cablc systems. Indced, thc vcry question of  \diether government intervciition 
is necessag or appropriatc to cnsurc that uiiaffiliarcd lSPs have access to cable svstems IS  squarely at  
isstic iii an ongoing rulcmaktng proceeding '' With one limited esception. wc havc consistently refuscd 
to iiiIcrvciic i n  marketplace decisions conccming I S P  acccss 10 cable facilities or  the terms and conditions 
or  such acccss, dcspitc rcquests for such intenentioil by othcr partics-including the movants.2P 
Concerns regarding uiialliliaicd ISP acccss and llic offering of broadband scrviccs will be addressed on a 
iiiarhct-widc basis wlicn wc Iiavc iiiadc policy dctcrmiiiatioiis applicablc to tlie relationship bctwccn cable 
opcrators and ISPs generally. Movanls' rcliaiicc on h e  AOL-Time Warner Order as authority Tor 
compelling produclion ol'thc AOL ISP Agrccineiit is niisplaced. Tlic proposed merger of AOL and Time 
Warner presented a coinbinalion of tlic largcsl ISP, wliicli itsclr owicd  i i iat iy leading Iiitcrncl brands and 
applications. with tlic sccond largest cablc opcralor in Ihc U.S., which already llcld an cnormous library of 
iiiultiniedin coiiteiil."' Tlic AOL-Time Wanicr incrgcr prcsented a uniquc conibiiiation of scrviccs, 
racilitics, and contciit that raised compctlli\c coiiccriis that are no1 prcscnted by this mergcr or the AOL 
ISP  Agrccment Allhough Ihc AOL ISP Agrcemcnt provides AOL access Io ATBT C o m a s 1  sjslcnis. 
such an agrccirienl is clearl) distinguishable Trom AOL's ncquisilion of distribution systems thal are 
afliliatcd with inulti-incdia coiitcnl. To 111c C S I C I I ~  that h c  iiiovants are raising issues aboul whclher the 
Commission should compel ISP acccss to cable systems, or iiitcrvene in the tcrnis and conditions o f  such 
access. thosc issucs will be aJdresscd iii our otigoiiig rulemahliig proceeding. 

14. W i h  respecl IO thc third claiiii, CFA charges that Ihc rcvicw or [he AOL ISP Agrecnient 
u 111 allon i i s  to dctcriiiine tlic c.xlciit oi'AT&T Coincast's power to doniiiiatc the broadband market. Thc 

In I>ilrttLiilh Stipjrleiiicnl;il Coinii ien~s at -I 

I" 1'1. a i  8-9, 

CFA Molioii at 2. 

,I 

AT, A I  &I- ~ i l l i c r i  ccrlt l icd lh;li ilic A O L  ISP Agrceiiicnl "d i ic i  not g ~ e  A01.  ~ X C I U S I V C  rtghts to ~rio\'idc lllteillCt 
'.cwicc uicr m y  AT&T Comcasl cahlc system, iior ducs 11 coiisbmn XI& I '  Cmncasl's ability 10 nogotiate and  reach 
~tgiccinoiiLs \\>b olhcr ]SI'S 111 the Ihtuir." .Sw Tcltcr fimn Mark C. Iloscnblurn, Vice Prcnident ~ La\\. A'I'&T 
Curl' , le Marlcnc 1-1 Doitch. FCC S e c r c t q  (Ocl 2,  2002). 

li: .\ra pj.,io.n& /mpi iyv ('o,,wwjirjg lli,qh-,S/w~,d , I"< io Ihc, In l e ino  over ( h l h  nnd Olhcr. h c l l r t l c s ,  17 I.'CC 
R C i l  47" (2002).  

7 &/w: I 3 IFCC I<cd i l l  3207 1! 96 ( 1  999); ..i?&T-Mer/iirOne Order, I5 ICC Kcd at 9870 '/ 121 
-Ji ldioOm, 0i.h '1. i i i i r  ,sw :101,-7rrnr bl'um~r OnCr, I 6  IYCC Ilcd at hhOO-Oi 1'11 I W l 2 7  

(requiring I I I H I .  k i  Ihc chlcnl AOI.TW Ipirwded iicceis to 11s cublc s ~ s l c m  to unarriliarcd ISPs, a l l  ISP.; would r 
~ c l i  LICCCSV (111 nondiscriinina~on Icniis). 
:n IOI,-T,,~~<, ~ v ~ ~ ~ , ~ ~ ~ , .  o,iier, I 6 FCC: IW 5 5 ~ n  11 7x 
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I'acl that the [SP agrccmcnl bc lwen  AOL and AT&T IS idcnlical in all material respccts IO that bciwccn 
AOL ,uld AT&T Conicast rei'utcs l l i c  claim that the AOL ISP Apeemen1 cvidcnccs the merged eiitity's 
iiiarhct power. Moreover. Uie AOL I S P  Agreement was entered into as pan or a complex plan io 
reslruchuc TW E that iiivo1vr.s Ihc cxchangc or cable assets. programming assels, cash, slock, and limited 
partnership interests among rhe parties to the ayreemenl. Wlialcvcr the tenns o f thc  A O L  ISP Agrccincnl, 
i t  i s  highly doubtful that we could conclude with certainty that AT&T Conicast's "market power" w a s  the 
only raclor. or cvcn a primaty factor. in  AOL's decision to accept those t enn~ .~ '  Further. A O L T W  1101 
only has interesls iii the broadband niarkcl as an ISP. it also I S  otic of the nation's largest cable multiple 
sysleiii operators ('MSO) Under tlic ternis of a consent agreement with the Federal Trade Commissioli. 
if A O L  enters i i i lo all ISP agrccmciit \bit11 an) of tlic five largest MSOs." i t  must give ui ia~l i l ia lcd lSPs 
access to its cable platforin on llic same tcmis and conditions negotiated by AOLTW in i ts I S P  
agrccnicim with those MSOs i3 Tlius, 10 tlic cvtcii l that tlic terms o f  the AOL 1SP Agrccinent are l ess  
l l ian rarornblc from thc perspeclive of an  ISP. lhal fact may be due to AOLTW's inlcrcsl i n  protecting its 
cable ~ S S C I S .  111 short. tlic terms o l  [lie AOL ISP Agrccmcnt may liave been infliicnccd by a raiigc or 
raciors and/or conflicting ccoiiomic iiicentives. 11 i s  thereforc unlikcly that review of Lhc substantive 
terms of the AOL ISP Agreement would bc conclusiyc or critical to the  ultimatc qucslion o f  u'liethcr (he 
incrger 1s iii Llic public interesl 

15. 111 s m i .  l l i e  issucs Ilia1 ha\c beeii raised by CFA and Eanlil ink to wluch the terms 01 the 
AOL ISP Agrccnient ma! bc probalivc are iiot merger-spccific; the) relate lo business relationships 
bclwccii a l l  uiinffiliatcd lSPs aiid a l l  cable opcralors. no1 only the Applicants and AOL. Tliosc issues arc. 
tlicreforc. bc!ond l l ic scope o l l h i s  procccdiiig. 

16. Tlic public and lhc p a r k s  to n license lransfcr proceeding are wcll served by coordination 
beli\eeii llic Commission and Ilic DOJ. Parl and pnrccl o l  this coordiiintion is Commissioli access to. atid 
reliew of: coiifidciitial HSR inatcrials. This rc\ic\v not only helps to avoid uiiiiecessary duplication of 
clrort. i( also al loirs the Cwlniission to rocus i l s  inquir) on the public interesl issucs that are Iruly 
rclcvait lo n proposcd haiisacLioii Partics would bc deterred from voluntarily waiving ll icir 
coiifiden~ialilq rights and allo\viiig Commission slarl to review HSR documents if tliat review conipellcd 
iiiclusioii o f  thosc docuitienls inlo tlie Comniisslon's record. Separately, wc h a w  an obligalion no1 10 

ovcrreach in our discovey requcsls when conlidcnlial third party abwanents arc a t  issue. Conscquenll!,, 
we l imit our document requests to those docunicnts that, i n  ourjudgmenl: are likely lo be necessab' for 
our public inlcrcst aiialysis. In this case. we have delcrmined t l ial  the A O L  ISP Agreenient i s  1101 

necessap for ihat public mlcrcst a i ia l j s is .  nor is  i t  proper to consider issues that do not fairly arise form 
tlic proposed combination. 



IV. ORDERING CLAUSES 

17 Accordingl!. IT IS ORDERED. pursuant to Scctioiis 4(i). 4(i), 214(a). 214(cj. 309. and 
3 IO(d) ol"Ihc Co~n~nunica~ioi is  Actor  1934. as aiiicnded. 47 U.S.C. IS: 154(i): lj4Q). 214(aj. 214(c). 309: 
3 lU(d). Illat llic Motions arc DENIED. 

18 IT IS FURTHER ORDERED t l ial  the EanhLink Motion, as i t  relates lo Exliibits that 
Iiavc 11on been filed with the Commission, is DISMISSED AS MOOT. 

FEDERAL COMMUNICATIONS COMMISSION 

Marlciic H. Dortcli 
Secretay 

R 
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DlSSENTlNC STATEMENT 
OF 

COMMISSIONER MICHAEL J. COPPS 

Order In Ihc, Mnlrer ol'AiJpiicntIon.~ l o r  C'on.renr 1 0  [he 7rimsli.r of Conrrol of License.c from Comcarr 
Corporrilion ond A 7 & 7  (.'orp., Tronv/i.riir.v, lo ATdT ('omcasi Corporntion, Trnnferree 

~ C l C / C f ! l  N O  02- 70 

I respeclfully disscni lioiu lhc Coinniission's decision to deny Ihc niotioiis of the Consumcr 
Fcdcration o[.Anicrica and Eartlilink. Inc. (Pctitioiicrs) to compel AT&T Corp. and Corncasr Corporatiori 
(Applicanls) lo l i l e  cerlaiii exhibits into the record of~ l i i s  procccding. I believe it would liavc beeii bencr 
as a iiiallcr of procedurc Lo pul tlic requested niaterial inlo 11ic rccord pursuant to a prolccli\,e order aiid 
i i l low Pclilioiicrs ail opportunity IO coiiinicnl on i t .  

Tlic docunicnts Pctilioiiers souglil to linve cnrered into ll ic rccord are IIVO Iiiternel service 
providcr accc5s agr-ceincnts l l i a t  Applicants linvc iicgoriarcd with ai i  uiiarfiliarcd providcr. AOL I i i  tlic 
coursc orllirs proccediiig. Applicants have pointed lo  llic accclcrated deploymciit of facilities-bascd higli- 
spccd inlcniel service. digilal video, aiid ollicr broadband services. parlicularly to residcntial customers, 
as oiic of tlic iiiajor piiblic ititerest benef i ls or llic proposed mergcr. Applicants liavc also pointed lo their 
exisliiig agrcciiicnts with tinal'filialcd Internet servicc providers as ebidcncc of their willingness to o f k r  
consumers choices with respccl lo the Internel seriaicc lhcy receive ovcr Applicants' systcnis. Petilioiicrs 
11111s contciid tl ial Applicaiils have placcd iiiatters pertaining to Iiiternct access iiito issuc iii tlus 
procccding. 

Scclion 309 ol' llic Act contciiiplaIcs lliat intereslcd nicmbers o f  thc public wil l  have a fu l l  
opporlimily to cliallciigc license lransl'cr applications. In additioii. l l ic Coinniission has recogiiircd. i i i  i l s  
policy govcniii ig die trealniciil o f  conlidciilial iiiforinatioii. thal petitioncrs IO den) gcncrally niusl bc 
nffotded ~ C C C S S  LO "all iiilorniatioii subniillcd by licensees Ilia1 bear tipon l l icir opplicalions." Under !his 
polic!;. c\en conlidciitial infomialion intis1 bc produced, pursuant to a protcctive ordcr. with an 
opporhiii ih for pelilioners to coninicnt. 

M! lodestar in  all ofour decisions is  serving llic public iiitcrcst. hi that vein. I belicvc the public 
iiilcrcsL is  scned n l ic i i  goieriimcnl actions aitd proccsses arc conducted, to the inaximuni exleiit possible, 
'-ill llic suiishiiic." I feel wc could I imc scrved Illat inkrest, and lllc goals or Section 309 - wliilc s t i l l  
prolectiiig Applicaiils' iiitcrests in an czpcdilious proccss and preserviiig l l ie  confidciilialily of l l icir 
business irironiialion ~ by allowiiig for liiiiiled rcvicw and coniiiiciil. 

I rccognirc h a t  Coniiiiissioii stam I i a x  rcviewcd llic docuniciits a1 issuc aiid Iia\Jc concludcd Iha t  
Il icy arc 1101 rcIc\,aiu 10 our merger analysis. By dissenliiig liere. 1 do no1 inlcnd to iiiiptign Coiiiniissioii 
sial'fs abililics. W e  arc quite lucky IO I iatc ilic qiinlin ofpublic scrvaiils we lia\,c liere working w i l l 1  us al 
i l ic FCC In  th is  siluatioii. Iio\vc\,er. I bclicvc tlie Coiiiiiiissioii's interest in Ihc transparcncy and Fnirncss 
o f  i ts  proccsscs would Iiavc bccn bclter scrycd by allowing Petitioners lo rcview and coniiiicnl on the 
ngrecniciils at issuc. under tlic lcriiis oC a protectivc order. I l'urtlier belicve that interest oulweiglis the 
colicenis raised by llic Applicants that placing llic rcquesled agreerncnts inlo the record could briefly 
delay oiir decision oii the iiierger and iiiiglit jcopardire the confideiitiality of seiisit ive busiiicss 
iiifoniiaiioii. I ihcrcrorc rcspcclfully disscni 


